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In the event of a claim, how important are my 
texts and email messages to my defense? 
 
From Anthony S. Vitagliano, Esq., Manning & 
Kass, Ellrod, Ramirez, Trester LLP. 

Not only are your text and email 
messages imperative for your 
defense, but they are equally 
important to the plaintiff in proving 
his or her case against you.   
 
Under Rule 34 of the Federal Rules 
of Civil Procedure, a party to an 

action in discovery may request that you produce, 
“any designated documents or electronically stored 
information—including writings, drawings, graphs, 
charts, photographs, sound recordings, images, 
and other data or data compilations—stored in any 
medium from which information can be obtained 
either directly or, if necessary, after translation by 
the responding party into a reasonably usable 
form.”  Fed. R. Civ. P. 34(a)(1)(A). Most states’ 
rules of civil procedure are similar. A good plaintiff’s 
attorney will request that a defendant produce 
everything on the matter that falls within the 
parameters of Rule 34, including texts and emails. 
 
Accordingly, what the parties say in all their 
communications, including texts and emails, and 
how they say it, often determines who prevails in a 
lawsuit. People often treat texts and emails 
differently than written letters; saying things and 
using descriptors in emails and texts, including 
emojis, which they would never use in a formal 
letter. That is a huge mistake because in litigation 
the contents of a text or email are as helpful or 
harmful as if the same were in a formal letter.  
Emojis and descriptors such as “LOL”, etc., should 
never appear in business communications. For 

example, in a recent case, “LOL” at the end of an 
email resulted in a party filing an abuse of process 
claim against the other party, alleging the “LOL” 
indicated that the party knew an important fact was 
allegedly fraudulent.   
 
Because of the tendency to treat texts with such 
informality in people’s everyday non-business life, I 
counsel clients to not use texts for business and to 
use the same business language and etiquette in 
every email as they would if it were a formal letter.  
While it may take a bit more time, it is time well 
spent.  
 
From Steven J. Bolotin, Partner, Morrison 

Mahoney, LLP 
Hollywood mogul Louis B. Mayer 
once supposedly said, “An oral 
contract is not worth the paper it’s 
written on.” There is a corollary in 
professional liability claims – if it 
isn’t in writing it didn’t happen. 

Traditionally, as part of their desire to maintain 
personal relationships, accounting professionals 
provide information to clients either in person or by 
phone.   
 
But this leaves doubt as to whether the client 
received and understood the information imparted.  
And when a client is dissatisfied with a result, their 
first refrain is, “I was never told that…”   
This, then, becomes the basis for their claim; that 
had they been provided this missing piece of 
information they would not have been subject to 
some obligation or ruling. 
 
Accordingly, the most important, indeed critical, 
piece of evidence an accounting professional can 
provide in defense of such a claim is written proof 
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that the client was in fact given that piece of 
information. The need for such documentation 
applies to every aspect of your services, such as 
the scope of your engagement, the need for 
additional information, who is expected to make 
certain filings, the effect of taking certain positions, 
etc. This need for documentation has become even 
more critical in the electronic communications age.  
That is because jurors (who are increasingly more 
reliant on electronic communications) know how 
simple it is for a professional to provide a client a 
quick verification of some critical element of their 
finances via e-mail or text message.    
 
So, the expectation is now greater that if this 
important information was conveyed, there will be 
some form of communication documenting it. But 
beware this ease – because a quick e-mail or text 
(and e-mail is still the preferred medium as it is 
easier to store and retrieve) is helpful, but only if it 
is clear. Partial sentences, text abbreviations, and 
emojis may be staples of our electronic 
communications, but they are also more likely to be 
subject to differing interpretations, taken out of 
context, or even considered by some to suggest 
they are not important. So if you are conveying 
instructions or information, or documenting a 
conversation, skip the shorthand and express it in 
the same fashion you would when writing a good, 
old fashioned letter.  
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