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 Don’t we all have to comply with all laws? 

 
The contract seemed straightforward enough.  
It contained a clause establishing a reasonable 
standard of care provision and it even had a 
reasonable indemnity provision. There was, 
however, a provision that the design professional 
“comply with all laws, codes, and regulations”.  
What could be the harm in such a provision? After 
all, doesn’t everyone already have a duty to obey 
the law? 
 
In general, yes we do, but with everything there are 
exceptions. Certainly the clause seemed 
innocuous, but it may be establishing an obligation 
of perfection that is simply unattainable and 
potentially not covered by the professional liability 
policy.   
 
Several issues are hiding in that simple little phrase 
“comply with all laws.” That phrase can create 
unrealistic expectations of the client and potential 
coverage issues for the design professional.   
 
First off, “comply” itself may not be the biggest 
concern. But the term “comply” when it is not based 
on a design professional’s professional judgment 
and within the standard of care can be problematic 
relative to coverage. Comply infers absolute 
adherence to; no room for partial; no room of 
reasonable deviation. As the design professional’s 
legal obligation is to meet a reasonable standard of 
care in the performance of its services, to do what a 
reasonable professional would do in the same or 
similar circumstances, agreeing to “compliance” is 
arguably creating an obligation under contract 
which the design professional would not otherwise 
have under law. Professional liability policies 
generally have an exclusion for such obligations. 
As such, if the claim against the design 

professional asserts breach of contract due to a 
failure to comply there may be a coverage issue 
asserted.   
 
Another problem with that simple phrase is the 
requirement of “all” and what is missing following 
that which is the term “applicable.” Many different 
types of laws apply to the design and construction 
of projects. There are laws, statutes or regulations 
concerning life safety, fire protection, accessibility 
(ADA as well as local requirements), and historic 
preservation, to mention a few. It may be 
impossible to comply with all laws because those 
laws may have contradictory language. It can also 
create a situation where the design professional 
does not have the expertise. Take for example the 
OSHA regulations for job site safety. An agreement 
to “comply with all laws” could be interpreted to 
raise a question of fact as to design professional’s 
responsibility as to OSHA regulations. The term 
“all” by itself can have broad interpretation. It is 
important to add “applicable to the services 
provided” to the obligation. Again, it is tying the 
obligation to what is required under the standard of 
care.   
 
Add to that, there is often a situation of multiple 
interpretations of a law or code. Part of the normal 
obligations or the design professional is to use 
reasonable care to evaluate the meaning and 
application of a certain regulation. Using that 
analysis, the design professional creates a design 
which is submitted to the permitting agency. A code 
official disagrees with the design professional’s 
interpretation and requires a change. That can lead 
to the design professional to re-perform its services 
and may require a contractor to re-perform its work 
consistent with that official’s interpretation. The 
code official might require the owner to pay a fine 
or penalty and clearly there will be costs for the 
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 contractor’s re-performance of work that the owner 
must pay. If there is a contractual requirement to 
comply with all laws, there is a potential coverage 
issue.  If the original interpretation of the provision 
by the design professional is reasonable (i.e. within 
the applicable standard of care), there would be no 
liability on the part of the design professional.  
However if the design professional has a 
contractual obligation to comply with all laws, even 
if the interpretation was reasonable, may create an 
obligation to pay for the owner’s costs under the 
contractual requirement. That obligation creates a 
coverage issue as there is an exclusion in the 
professional liability policy for an obligation 
assumed under contract for which the design 
professional does not have the obligation outside 
the contract.    
 
Let us not forget that laws are evolving sometimes 
even during the course of a project.  As such, what 
may have been acceptable during permitting, may 
by the time of construction, not be acceptable due 
to evolution of interpretation. The design 
professional, under the standard of care, is subject 
to reasonable efforts, not exhaustive searches and 
not review of all project approvals in a jurisdiction.   
 
Another place to watch out for this phrase is in the 
certifications which the lenders seek. Some lenders 
prior to finalizing funding for a project will request 
that the lead design professional sign a Certificate 
of Consent for Assignment. This often contains a 
provision that the project was “designed and built in 
compliance with all laws, rules and regulations.”  
This too creates an issue for the design 
professional. Agreeing to this requirement can 
exceed the standard of care for the design 
professional. 
 

So, how should a design professional deal with a 
contract or certification which has language such as 
“comply with all laws”? The best recommendation is 
to modify the language to tie it to the standard of 
care – “The design professional shall make 
reasonable professional efforts to comply with 
applicable laws, codes and regulations….” The key 
is not to guarantee or warrant compliance or agree 
to anything beyond meeting the applicable standard 
of care.   
 
Also the offending provision is an opportunity to 
speak with your client about their expectations.  
Take time to discuss what the standard of care is 
and that perfection is not guaranteed nor expected 
under common law. Keep the client fully informed 
by speaking about design decisions and 
assumptions being made especially if the design 
professional is making a “close call” relative to the 
legal or code requirements. Communication and 
clarification of expectations are strong assets in risk 
management.   
 
For the design professional, it is important to keep 
in mind that you are required to meet the standard 
of care in the performance of your services and the 
application and interpretation of applicable laws, 
regulations or ordinances. That should be part of 
your contract and clearly communicated to your 
client. 

 
 
 
 




