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Understanding Various Types of Damages 
 
What type of damages can you expect when a 
professional liability claim is asserted? The 
potential for exposure starts at the contract drafting 
and negotiation stage when the parties are in a 
position to define specifically what can be 
recoverable from the other party in the event of an 
alleged error or omission. Generally, courts 
recognize two broad categories of damages: direct 
and consequential. Direct damages are damages 
that naturally flow from the breach of the 
agreement, and are considered to be those 
representing the loss of the benefit of the bargain 
and ordinary damages that are generally 
foreseeable. An example is repair costs to correct a 
design defect.   
 
Consequential damages are generally regarded as 
collateral losses and examples would include 
expenses incurred or revenue not realized.  
Consequential damages waivers are common 
provisions in contracts. However, given the various 
interpretations of what constitutes consequential 
damages, there is no guarantee that a court will 
interpret such a waiver to include lost profits, lost 
financing opportunities, project completion fees, 
etc. In order to avoid as much ambiguity as 
possible should a dispute arise, the parties should 
define as clearly as possible what they intend to be 
excluded from recovery.   
 
In the event there is no waiver of consequential 
damages, the potential exists that these items will 
be sought as part of the recovery and significantly 
enlarge a claim. In addition, defense costs may 
significantly increase with the need to engage 
experts such as delay and accounting professional 
experts in addition to a standard of care expert.  

Critical path analysis can be a very time intensive 
process that is subject to various interpretations 
and can be costly. These type of ambiguities tend 
to result in increased settlement values or 
judgments. 
 
Early and proactive involvement in addressing 
issues if they develop and involving your insurance 
professionals early on can potentially prevent the 
issue of consequential damages from arising or 
greatly reduce the exposure potential of 
consequential damages. Even when the owner is 
not seeking consequential damages, early 
involvement can also assist with identifying value 
added or betterment to the project and addressing 
owner expectations before a costly repair is 
implemented.  
  
Sometimes a client may request a liquidated 
damages provision potentially because the contract 
form is a contractor form. If the design professional 
agrees to a liquidated damage provision in their 
contract, this presents a coverage issue under the 
Contract Liability Exclusion in the professional 
liability policy. For information on what types of 
damages are covered under the policy, please read 
“Damages and Defense Expenses” in the 
Understanding your policy section of this 
newsletter. 
 
 
 
 
 
 
 
 
 
 


