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What should I do if my client does not want to 
retain me for construction contract administration 

services?  
 
Daniel Levin, Esq., Cole, Scott & 
Kissane, P.A. 
The first recommendation is to push 
back on the Client’s request to eliminate 
CA Services from the Design 
Professional’s responsibilities when the 
Owner-Design Professional Contract is 
prepared.  Virtually every Design 

Professional should want to see the entire project through to 
the end.  By not providing CA Services to your Client, the Client 
and the Work are both likely to suffer. The second 
recommendation is to inform the Client, in writing, of the 
potential pitfalls associated with eliminating CA Services from 
your scope of services.  Let the Client know that you are in the 
best position to determine the design intent, to resolve RFIs, 
to identify whether construction deviates from the 
construction documents, and most importantly, to protect the 
Client’s interests.  
 
If the Client refuses to engage you to perform CA Services, we 
recommend the following.  First, you should suggest to the 
Client, in writing, that the Client retain another design 
professional and execute a contract for CA services. Secondly, 
you should again inform the Client, in writing, that because 
you will not be performing any of CA Services, that the Client 
is assuming the risk associated with not retaining you to 
perform those services and the potential risks to the Client 
resulting from that decision. 
 
It is prudent to note that not all CA Services are for everyone. 
Some design firms simply do not have the time, staff, or 
ability to provide competent CA Services.  Additionally, some 
design firms prefer to simply eliminate any potential exposure 
for claims premised on negligent performance of CA Services. 
If you have the ability to see a project through to the end (and 
you enjoy the added benefit of fees gained from providing CA 

Services), then take a hardline stance on requiring your 
involvement. Otherwise, make sure to clearly spell out to your 
Client the risks associated with eliminating that from your 
scope of services. There might come a time when a claim 
related to construction defects or deficiencies arises to say, “I 
told you so.” 
 
 
Holly J. Newman, Esq., DeWitt Mackall Crounse & Moore 

S.C. 
As with most aspects of construction 
Projects, good communication and 
early education of clients on the 
benefits of employing the Design 
Professional through the 
construction phase is essential.  
Some inexperienced clients don’t 

understand that there is no such thing as a perfect set of 
plans and specifications, and inherent in any construction 
project is the need to clarify any ambiguities, interpret intent, 
or even correct an error.  Since the Design Professional knows 
the details of the designs and the assumptions made in 
preparing them, the Design Professional is in the best position 
to interpret the designs, spot issues and know the best way to 
resolve them.  Thus, having a Design Professional stay on 
through construction streamlines responses to questions and 
minimizes the consequences of a mistake.   
 
Design Professionals should also be advising clients that 
merely having a knowledgeable and properly experienced 
representative on site tends to minimize the incentives for 
“cutting corners” by the contractors.  Employing the Design 
Professional during the construction phase increases the 
chances that problem areas are identified early, and therefore 
resolved with less costs and delay.  The risks of eliminating the 
Design Professional during the construction phase include, 
among other items: (1) improper contractor interpretation of 
design; (2) construction inconsistent with plans and 
specifications; (3) unauthorized changes or substitutions 
without understanding of impact on other project aspects or 
performance. 
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If you cannot convince a client of the benefits of construction 
phase services, you should at least document your offer to 
provide them, the risks associated with eliminating the 
services, and the client’s acceptance of those risks.  The client 
should also be advised to eliminate any references to the 
Design Professional’s provision of construction phase services 
from the general conditions and any contractor agreements 
to eliminate any confusion on the part of the contractors.  
Proper contract provisions can also help eliminate some risk.  
For example: 
 
“If construction observation services are not included in the 
scope of services, Client assumes all responsibility for 
interpretation of the Contract Documents and for construction 
observation and the Client waives any claims against Design 
Professional that are connected with the performance of such 
services.” 
 
For further protection, consult with your legal advisory about 
adding an appropriate indemnity clause to your agreement. 
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