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Breaking Up is Hard to Do – Tips for 
Terminating Representation Properly 

Jeffrey T. Kestle, Forsberg 
& Umlauf 
 
Comma, comma, down dooby 
doo down down, 
Breaking up is hard to do. 
 
I suspect Neil Sedaka wasn’t 

thinking about his lawyer when he wrote these 
immortal lyrics.  But like the end to any serious 
relationship, a lawyer’s termination of representation 
can be emotional and difficult for all involved.  If not 
done properly, it can also lead to bar grievances and 
malpractice claims.   
A few years ago, one of our lawyer clients received a 
public reprimand from Washington’s Office of 
Disciplinary Counsel because she disclosed client 
confidences and made disparaging  
comments about her client in her written motion to 
withdraw.   
 
Last year, another of our lawyer clients was sued for 
malpractice based on his court-approved withdrawal 
obtained just four days before trial. Unfortunately, the 
trial court in the underlying lawsuit denied the 
concurrent motion to continue the trial date, and the 
clients were left to handle the trial on their own.  The 
Washington Supreme Court ultimately ruled in our 
client’s favor, holding “that the fact of withdrawal by 
court order in an earlier proceeding is dispositive in a 
later malpractice suit against the attorney.  Although 
other malpractice complaints unrelated to the 
withdrawal would not be precluded, a client cannot 

relitigate whether the attorney’s withdrawal was 
proper.”  Schibel v. Eymann.      
 
Here are some tips to avoid similar disputes with your 
clients: 
 
1. Know when you can and must withdraw.  Review 
your jurisdiction’s version of the ABA’s Model  Rule of 
Professional Conduct 1.16. 
 
2. Deal with nonpayment of fees and other disputes 
early.  Make sure your written retention agreement 
clearly explains the consequences for nonpayment of 
fees, including possible withdrawal.  If your client isn’t 
paying your bills, provide reasonable warning that 
continued nonpayment will result in termination of the 
relationship and actually terminate the relationship if 
the issue is not resolved.  For all other disagreements or 
disputes you may have with your client, address them 
right away and terminate the relationship if you 
conclude that you cannot effectively represent your 
client moving forward. 
 
3. Strictly follow your jurisdiction’s procedural rules for 
withdrawal, and maybe more.  If your jurisdiction allows 
withdrawal by notice only, you should nevertheless 
consider filing a motion for court approval.   
 
4. Protect client confidences.  The ABA Standing 
Committee on Ethics and Professional Responsibility’s 
recent Formal Opinion 476 provides guidance on how to 
protect client confidences under Model Rule 1.6 when 
withdrawing.   
 
5. Take steps to protect your client’s interests. Model 
Rule 1.16(d) requires that you “take steps to the extent 

https://law.justia.com/cases/washington/supreme-court/2017/93214-0.html
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_16_declining_or_terminating_representation/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_16_declining_or_terminating_representation/
https://www.americanbar.org/content/dam/aba/images/abanews/FormalOpinion476Final12%2013%202016.pdf
https://www.americanbar.org/content/dam/aba/images/abanews/FormalOpinion476Final12%2013%202016.pdf
https://www.americanbar.org/content/dam/aba/images/abanews/FormalOpinion476Final12%2013%202016.pdf
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reasonably practicable to protect a client’s interests.”  
Such steps include (1) providing reasonable notice to 
your client, allowing time for employment of other 
counsel; (2) giving your client a copy of the file (keep a 
copy for yourself); (3) advising your client of important 
deadlines; and (4) refunding any advance payment of 
fees or expenses that you have not earned or incurred.    
 




