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Listing agents must balance ethical and legal 
obligations to clients and buyers in a real estate 
transaction.  This is particularly true when 
discussing prior instances of flooding. Laws and 
regulations can be ambiguous, and any mention of 
the word “flood” may affect a pending or anticipated 
sale. For these reasons, a prudent agent must be 
aware of their obligations. 
 
First, disclosure issues can vary by state. Most 
states, however, require a seller to disclose 
information about the condition of a property, and 
prescribe a form to use. Important - not all forms 
are created equally! Consult your broker and/or 
legal counsel to locate the form with the highest 
degree of protection for you. Such a form could 
greatly assist you if you find yourself in a lawsuit.  
States may even have special forms for prior 
flooding or flood risk. You do not want to close a 
transaction not having those forms, if required. 
 
Second, sellers – not agents – typically have the 
obligation to disclose their knowledge of the 
condition of the property. This is also true for flood 
disclosures. Generally speaking, the obligation is 
limited to what the seller “knows.” Typically, a seller 

does not have an obligation to investigate the 
condition of the property or investigate whether 
prior flooding occurred. But, the seller must be 
truthful when making the disclosure and cannot 
“forget” about prior flooding or their knowledge of 
flood risk. 
 
Third, even though these disclosure responsibilities 
primarily fall on the seller, circumstances can arise 
where the obligation extends to the agent. If the 
agent is aware of undisclosed prior flooding, then 
the agent has an obligation to disclose it to the 
buyer or withdraw from the listing. Failing to make 
the disclosure could result in the listing agent being 
sued if and when the buyer discovers the prior 
flooding. We have also seen cases where the 
claimant uses the agent’s long-time experience in 
the market against them. For example: 
 
Q: You are an experienced real estate agent in 
Wimberley, Texas, right? 
 
A: Yes, I’ve represented buyers and sellers in 
Wimberley for 15 years? 
 

 Q: In fact, you were an agent in Wimberley 
when the rivers flooded over Memorial Day 
Weekend, right? 

 
A: Yes. 
 
Q: A lot of homes were damaged by those 
floods, right? 
 
A: Yes. 
 
Q: You are aware that my client’s not from 
Wimberley, right? 
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A: That’s what I understand. 
 
Q: But the property that you sold him is in 
Wimberley, right? 
 
A: Yes. 
 
Q: And you still maintain that you had no 

knowledge that this Wimberley, Texas 
property flooded? 

 
A: Yes. 
 
This could be very difficult testimony for a listing 
agent and a jury could conclude the agent knew 
about the prior flooding. Accordingly, an agent must 
walk a fine line between refraining from filling out 
the disclosure form for the seller and turning a blind 
eyes to the seller’s disclosures. 
 
This brings up another important issue. Even when 
a disclosure is clearly required, sellers, agents, and 
brokers are faced with many questions: Do I have 
any duty to disclose beyond the disclosure made by 
my client? If I do, what should I say and when 
should I say it? What if my client does not want to 
make a full disclosure? And, at what point does the 
burden switch to the buyer to perform due diligence 
on the prior flooding? 
 
A prudent agent must explain the obligations to the 
seller early in the representation. Tiptoeing around 
the issue of prior flooding or flood risk until later can 
waste time and money. And if your seller is worried 
about listing with an honest agent who obeys the 
law, you may be better off without them. You do not 
want to be faced with an 11th hour disclosure 
question. 
 
Also, advise your client to carefully read any 
required disclosure form. Does it ask if the buyer is 
“aware [of] previous flooding”, as Texas’ does? Or 
does it ask if the seller has knowledge that the 

property is in a flood zone? Other disclosure 
questions may also implicate flood issues. In 
California, for example, all insurance claims made 
in the prior five years must be disclosed which 
would include all flood claims. The point is that a 
seller should be ready for questions about history of 
flooding, prior flood damage, and flood insurance – 
particularly in light of the recent hurricane activity. 
 
Knowledge of whether the property falls into one of 
the FEMA’s categories of flood risk may also be 
important and may also need to be disclosed.  
Another common issue is whether the property 
qualifies for the National Flood Insurance Program 
through FEMA.  
 
Any disclosures in addition to those contained in a 
required form should be made in writing. Do not 
rely on the other agent to support your side of the 
story if the transaction becomes a lawsuit. You 
would be surprised how many conversations go un-
remembered in litigation. 
 
The minimum legal requirement to disclose flooding 
may be low or even non-existent, but practicality 
requires being proactive and upfront about flooding.  
Disclosing early and completely will save time and 
money, and will protect you and your client should 
the matter proceed to litigation. 
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