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Standard of Care 

Q: How do I determine if I have met the standard of 
care? How do I determine how much study, 
research, etc. is enough? 

A: That’s a tricky question; especially since it is 
posed in a forward-looking, or prospective sense.  
The question is usually asked, however, in a 
retrospective sense, most often when dealing with 
a claim in which allegations are presented that the 
standard of care was not met. In that case, the 
alleged negligent acts, errors, or omissions of the 
design professional are evaluated in the context of 
the overall claim. Some very basic background in 
the law of professional negligence should, however, 
be helpful.   

In order to prove a case of professional negligence, 
a claimant must demonstrate three basic elements: 
that a duty was owed; that the duty was breached; 
and that the breach caused a loss to the claimant.  
The question as to whether the standard of care 
was met goes to the second element, whether the 
duty was breached. Although there are some 
jurisdictional differences, the general concept of 
standard of care may be summed up by the 
statement that a design professional must exercise 
that degree of ordinary care and skill employed by 
other design professionals, on the same type of 
project, at the same time and place, under similar 
circumstances and conditions.   

Of course, the content of the contract defining the 
scope and terms of the engagement can have an 
impact on the standard of care and will be part of 
the analytical mix. As an aside, contract provisions 
which enhance the otherwise applicable standard 

of care, such as a “time is of the essence” clause, 
should be avoided and may raise coverage issues.  
In the context of a dispute over whether the 
standard of care was met a claimant will typically 
(and in many jurisdictions, must) offer the testimony 
of an expert, with appropriate credentials and 
experience, (i.e. other design professionals who 
have similar professional experiences) to the effect 
that the services at issue deviated from the 
standard of care. The defense will, in response, 
offer testimony of its own expert supporting the 
work of the design professional whose work is at 
issue. Often the question boils down to a “battle of 
the experts” and, in the context of a lawsuit, the 
finder of fact, often a jury, is charged with sorting it 
all out and determining the outcome.   

So, back to the original question. When thinking 
about whether you have met the standard of care in 
your current engagement, put yourself in the 
position of a jury who will decide the issue, perhaps 
years later. This leads inevitably to another point.   
Apart from doing good work based on diligent study 
and research, it is necessary to thoroughly 
document decisions, especially those involving 
input from others such as project owners, 
contractors, and consultants, so that questions 
raised down the road can be resolved based on a 
review of the physical evidence and not based on 
who wins a “he said/she said” argument. It may 
also be helpful to run any particularly thorny issues 
by one or more peers, practicing in your discipline, 
who may offer useful feedback. 

Do you have a question for Ask Homer that you 
would like to see answered in a future newsletter?  
Email us at AskHomer@Travelers.com.  

mailto:AskHomer@Travelers.com



